ABSTRACT
INTRODUCTION
Public choice theory has long been the dominant lens through which economists and other scholars have viewed occupational licensing. 1 According to the public choice account, political officials are primarily motivated by their own material self-interest, and practitioners seek licensing in order to reduce competition and drive up their own wages at the expense of the general public. 2 In other words, public choice theory implies that the goal of licensing is not to improve quality or to protect public safety, but rather to reduce competition. 3 The predominance of the public choice account of occupational licensing is attributable to its explanatory power: it helps to explain several features of the licensure system in the United States that are difficult to understand from any other perspective. For example, occupational licensing requirements vary tremendously from state to state, and often do not bear 3. See, e.g., Walter Gellhorn, The Abuse of Occupational Licensing, 44 U. CHI. L. REV. 6, 11 (1976) ("That restricting access is the real purpose, and not merely a side effect, of many if not most successful campaigns to institute licensing schemes can scarcely be doubted.").
any apparent relation to public health and safety concerns or to the specific demands of the profession. 4 These discrepancies are difficult to account for if the primary purpose of licensing is to protect the public or to correct a market failure. 5 Public choice theory also helps to explain why licensing laws have proliferated in recent decades. Roughly one in four workers in the United States holds an occupational license today, up from an estimated five percent in the early 1950s. 6 Because the benefits of licensure primarily accrue to licensed professionals while its costs are dispersed broadly across the population, new licensing laws are much easier to pass than to repeal. 7 In addition, states have an incentive to favor increasing the number of licensed professions because licensing boards are usually funded through fees and are often revenue-generating. 8 For these reasons, unlike some other applications of public choice theory, the public choice account of occupational licensing has largely been accepted. 9 In recent years, litigants and scholars have increasingly invoked the public choice narrative in favor of more stringent judicial review of occupational licensing and regulation more generally. 10 board here is neither public health nor consumer protection, but rather a self-serving de-sire to limit market entry by potential licensing schemes as constitutional as long as there was a plausible public safety rationale; 11 however, several courts have recently invalidated occupational licensing arrangements on constitutional grounds. 12 In doing so, some courts have echoed the standard public choice account of licensing, striking down licensing laws that-in their view-solely serve to shield practitioners from competition and to enhance their market power. 13 The influence of public choice theory can be seen in a recent challenge to a Missouri cosmetology and barber licensing law. The Petitioners challenged the constitutionality of this law, arguing that "greater understanding of licensing burdens and regulatory capture require . . . [the Supreme] Court to revisit its occupational licensing decisions." 14 In doing so, the Petitioners further argued that the Court should overturn long-held legal preccompetitors while collecting tens of thousands of dollars on training programs run by those same insiders."); Larkin, supra note 2, at 330-31 ("Numerous state regulatory schemes function simply as a means of limiting entry by potential rivals to protect incumbents against competition and allow them to raise the price of their services. Indeed, occupational licensing schemes often serve no other purpose . . . It is time for the Supreme Court to acknowledge what is actually going on with occupational licensing and to intervene to protect the public from the worst excesses of that practice."); see also 16 Suffice it to say, such a decision would have vast implications not only for occupational licensing, but also for regulation more generally. 17 This Essay argues that the public choice account of occupational licensing has been overstated, which has served to distract from some of the most important harms of licensing, as well as from potential solutions. Part I describes alternative theoretical accounts that play a role in explaining occupational licensing, including consumer protection, professionalization, and occupational "arms races."
Part II then emphasizes three particular drawbacks of the standard public choice account. First, the standard public choice account of licensing is more dismissive of legitimate threats to public health and safety than the research warrants. This is counterproductive because it provides judges and policymakers with an oversimplified framework for applying legal doctrine and implementing regulatory policy that dismisses legitimate public safety risks.
The second drawback-closely related to the first-is that overreliance on the public choice account of licensing tends to place a disproportionate emphasis on those professions for which the public interest account is least plausible (e.g., barbers), rather than on traditionally licensed professions (e.g., doctors), for which the justification for licensing is stronger. However, this view may overlook some of the most harmful consequences of licensing. By contrast, we argue that licensure reform is especially necessary for professions in fields such as health care and law, even though members of those professions may pose credible risks to health and safety.
A third related problem is that the public choice account often puts an inordinate focus on whether an occupation is licensed, rather than how it is licensed. This can blind policymakers and advocates to the ways that licensing can be reformed without simply eliminating licensure for a particular profession. 16. See, e.g., Blevins, supra note 9, at 877 (arguing that reviving Lochner would turn courts into "super-legislatures free from democratic control").
Id. ("[A] revived
Lochner doctrine could easily expand beyond the occupational licensing context. The logic of these doctrines extends to other regulatory realms that impact one's economic freedom, such as labor, health, and environmental restrictions. Occupational licensing could thus validate the doctrine and make it respectable to use in other contexts. And once unleashed, the doctrines could not be checked by legislative actions.").
We conclude by cautioning that judges and policymakers should bear the limitations of the public choice account in mind when evaluating how-and whether-to change licensing laws, and that they should avoid relying solely on the standard public choice narrative. Understanding these limitations is particularly important at this moment, given that legal advocates are attempting to bootstrap the public choice account into overturning existing legal precedent and reviving more searching judicial scrutiny of regulation. 18 
I. THEORIES OF OCCUPATIONAL LICENSING
It is simplest to see the limitations of the public choice account by examining situations in which other explanations are more compelling. To be sure, public choice mechanisms can complement these explanations, but a narrow focus on the classic Olsonian dynamic is missing other important parts of the story. 19 
A. Consumer Protection
The traditional legal justification for licensure is that it is necessary to protect the public from incompetent or deceptive practitioners. 20 According to this view, licensing ensures quality by mandating that practitioners meet certain minimum training and educational requirements. This is especially important in certain fields where consumers have incomplete information about practitioners' competence or where practitioners can inflict serious harm on consumers. 21 
B. Professionalization
As public choice theorists suggest, the path to licensure generally requires that members of an occupation first become organized in order to effectively lobby a state legislature. 23 However, occupations do not organize solely for the purpose of becoming licensed.
Rather, professionalization-which typically goes hand-in-hand with occupational self-organization-generates other benefits for workers and consumers. The professionalization process takes on a variety of forms, including the establishment of uniform curricula, standards, and certifications. 24 Particularly when occupations deal with technologically complex problems, information about service quality is often difficult for consumers to access. 25 By improving education and training and establishing strong signals of quality that give consumers more confidence in the profession, members of an occupation can benefit both themselves and the general public. 26 Professionalization requires institutions that can conduct the organizational work required to establish uniform standards and processes. Professional schools, accreditation or certifying bodies, and associations are all part of this institutional apparatus. 27 Once these institutions have been built, it is a much shorter step to licensure than it would otherwise have been. At this point, members of the occupation now have a professional body that represents them and a detailed, implementable plan for licensure (including required curricula).
Licensing is often viewed as the last step to raise the status of the licensed profession, though the desire to exclude competitors and raise wages in the profession-to the detriment of consumers and other workers-is likely an important part of the motivation as well. 28 The key point, however, is that the other steps in the professionalization process, like establishing uniform educational and training standards, do not necessarily limit competition [L] icensing is often promoted as a way to enhance the status and the public image of the group. Not so loudly heralded but certainly as important an incentive is the economic benefit that often accompanies licensure.").
29. See Starr, supra note 27, at S27 ("To be sure, the professional autonomy and status of physicians have their clear benefits and not just from the standpoint of physicians. The perquisites of medicine have served a public interest by attracting highly qualified students
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C. Occupational Arms Races
Occupations do not always come with tasks that are clearly distinct from those of other occupations. In many instances, there is substantial overlap, such as between physical therapists and athletic trainers, or between advanced practice registered nurses and physicians, or between dental hygienists and dentists. In a world without occupational licensing, this overlap would not pose any regulatory issues.
But when at least one occupation is licensed-with an exclusive statutory right to conduct a set of tasks-occupations with overlapping functions will also have an interest in becoming licensed. 30 Members of these occupations that seek licensure are not necessarily attempting to benefit at the expense of consumers, but may simply be defending their ability to work against the earlier-licensed incumbents by organizing and obtaining a fully authorized scope of practice. 31 Conversely, the earlier-licensed incumbent professionals may be attempting to maximize their earnings and employment at the expense of the less-privileged profession. 32 One might argue that this is consistent with a public choice account-if that is defined broadly to encompass any self-interested behavior of the professions. However, it is inconsistent with the paradigmatic case of a single organized interest group securing rents at the expense of a dispersed group of consumers. Instead, organized interest groups are largely battling each other for access to jobs. 33 *** Importantly, the different explanations for licensing may be difficult to disentangle and are not necessarily mutually exclusive. For example, although historians have written several treatises on the origins of medical liinto the field and encouraging them to invest in and endure a lengthy and demanding education . . . . Beginning around the turn of the 20th century; however, physicians' success in using licensure and other measures to get stronger protection against competition raised the costs of healthcare. censure, there still is no clear historical consensus as to whether "regular" allopathic physicians initially sought licensure primarily to enhance their own market power over competing medical schools, or whether they did so to improve quality by driving out low-quality practitioners. 34 Some scholars have embraced a combination of these theories. 35 In Daniel Carpenter and David Moss's book on regulatory capture, they suggest that there may be a middle ground between the public choice account of regulation and the public interest view. 36 Carpenter and Moss define "weak capture" as "when special interest influence compromises the capacity of regulation to enhance the public interest, but the public is still being served by regulation, relative to the baseline of no regulation." 37 An economist might characterize this state of affairs in terms of average and marginal net benefits: the average net benefit of occupational regulation can still be positive even when the marginal net benefit is negative. 38 It is possible, then, that even when practitioners seek licensing out of a desire to enhance their own market power or skew licensing restrictions in anticompetitive ways, there are at least some instances in which the public is still better off with some licensing than with none.
II. THE LIMITS OF THE PUBLIC CHOICE ACCOUNT

A. Does Licensing Improve Quality and Protect Health and Safety?
Proponents of the public choice account sometimes point to the paucity of empirical evidence finding that licensing improves quality or public safety as support for the public choice account of licensing. 39 true that a large majority of empirical studies find that licensing restrictions do not improve quality, these studies have of necessity focused on incremental changes in licensing restrictions, rather than comparing licensed professionals to comparable unlicensed professionals. 40 Furthermore, by necessity, these studies have tended to focus on evaluating licensing requirements that vary across states, rather than those that have been adopted by all fifty states (e.g., the requirement that physicians attend medical school). One might reasonably assume that the former requirements are less likely to have impacts on quality than the latter.
The quality impacts of these policies are certainly relevant to decisions about licensure rules that policymakers are commonly faced with today. However, it is important to acknowledge the limitations of this literaturewhich is less informative with regard to licensing requirements that have been universally adopted by all fifty states and therefore cannot be easily studied-as well as the impacts of licensing laws as a whole.
The few studies that focus on the initial adoption of licensing laws find that licensing has in fact led to quality improvements. For example, one study examines the adoption of licensing requirements in the late 19th and early 20th centuries and finds evidence that licensing restrictions raised the quality of physicians and lowered mortality in specific areas where physician quality was most likely to have mattered at that time. 41 Another recent study finds that licensing laws for midwives reduced maternal and infant mortality. 42 The discrepancy between the research focusing on contemporary licensing restrictions and the research focusing on earlier requirements may be attributable to the fact that the most valuable licensing rules-in the protection of health and safety-were likely to be implemented first. Professions for which there was a stronger health or safety justification, such as medicine, were among the first to be licensed and are now universally licensed. Within professions, the most valuable rules were likely adopted early. Subsequent "ratcheting-up" of licensing requirements may have added less value. 43 Studies that focus on the initial adoption of licensing laws may cap- ture the effects of the most useful licensing rules, but those focused on more incremental changes in licensing restrictions would not.
In sum, contrary to some deregulatory proponents, we do not believe there is sufficient evidence to conclude that abolishing licensing would have no impact on quality (or, still further, improve quality). 44 Rather, the available evidence suggests a more limited conclusion: that many contemporary licensing restrictions do not improve quality, particularly some restrictions that vary across jurisdictions. 45 However, the literature suggests that some licensing requirements likely lead to quality improvements. Carefully distinguishing those requirements from unnecessary requirements is an important objective for public policy.
B. The Harms of Licensing in Traditionally Licensed Fields
From reading many of the popular accounts of licensing, one might be forgiven for assuming that the vast majority of licensed workers hold relatively uncommon low-wage jobs. 46 Prominent media outlets such as The New York Times and The Wall Street Journal have featured stories emphasizing the wide array of professions now subject to licensing requirements, including horse masseurs, shampooers, egg handlers, and upholstery repairers. 47 The disproportionate attention paid to licensing requirements in these professions is in part attributable to the steady increase in licensing of occupations that historically were not previously licensed. 48 Critics of licensure also tend to focus on these professions because they make the strongest rhetorical argument that licensing is not necessary to improve quality. Proponents of the public choice account often tend to fo-cus on licensing requirements for relatively small, lower-wage professions such as florists, since-to many people-it seems intuitively implausible that such professions pose enough of a threat to public safety to merit licensure. 49 For the same reason, the predominance of public choice theory has led to less emphasis being placed on traditionally licensed professions such as medicine, for which the justification for licensing is stronger. 50 This emphasis can obscure the fact that today, many licensed workers work in traditionally licensed fields such as health care, law, education, and business (Figure 1) . 51 Many of these professions are licensed by most or all states, and many of them earn higher incomes. Even some of the most fervent critics of licensing concede that the justification for licensing-though not necessarily the content of the licensing requirements or the current scope of practice-is stronger in fields like medicine, where unqualified practitioners can inflict substantial harm and where it is difficult for the public to evaluate a practitioner's quality. 52 49. See, e.g., Larkin, supra note 2, at 219. 50. Arrow, supra note 21, at 967 ("It is the general social consensus, clearly, that the laissez-faire solution for medicine is intolerable.").
51 This emphasis is arguably misplaced, however, since licensing regimes in traditionally licensed fields such as medicine and law have some of the most harmful consequences for workers and consumers. Although licensing for most health care providers is widely viewed as necessary to ensure quality and to protect public safety, several features of this system restrict access to health care without resulting in appreciable quality improvements. 53 For instance, so-called "scope-of-practice" restrictions prevent health care providers-such as nurse practitioners or dental hygienists-from offering services to the full extent of their competency. 54 quirements obstruct the adoption of telehealth by requiring health care providers to be separately licensed in each state that their patients are located, or by requiring face-to-face consultations. 55 In addition, licensing requirements deter foreign-trained providers from practicing in the United States by requiring them to complete costly and often duplicative training and testing. 56 Similarly, the licensure regime for legal practitioners has contributed to a system in which a staggering number of people are unable to afford legal representation, even when they are facing serious consequences, such as eviction, foreclosure, or imprisonment. 57 For instance, in New York State in 2010, 98% of tenants in eviction cases and 95% of parents in child support cases appeared in court without an attorney. 58 Gillian Hadfield and Deborah Rhode write that "one major contributing factor" to this lack of access is that the market for legal services is "among the most, if not the most, intrusively regulated in the modern economy." 59 Hadfield and Rhode observe, for example, that only those who have obtained a Juris Doctor (J.D.), passed the bar exam, and hold a valid license may provide paid legal assistance, and that "[l]egal services must be provided by a law firm that is owned, managed, and financed exclusively by lawyers." 60 While the current licensing regime may raise the quality of legal services for those who are able to obtain them, it likely causes others to go without legal services altogether.
C. The Potential for Improving-Not Abolishing-Licensing
The public choice account-if taken at face value-implies that abolish-ing licensing altogether is the ideal way to reform licensing, even when evidence supports less-radical reforms. If licensing mainly exists to enhance practitioners' market power, and if there is no legitimate public interest rationale, then why not just get rid of licensing altogether? 61 Yet many of the costs of licensing appear to depend not on licensing per se, but on how specific licensing requirements are structured. For example, Janna Johnson and Morris Kleiner find that workers in occupations that have state-specific licensing exams are less likely to move across states than workers in other occupations, but workers in occupations with national licensing exams are no less likely to move than other workers. 62 They also find that reciprocity agreements increase interstate mobility for lawyers. 63 Similarly, a report by the National Employment Law Project found over 12,000 licensing restrictions that automatically disqualify individuals with any kind of felony, and more than 6,000 restrictions that disqualify individuals with a misdemeanor, regardless of whether there is reason to think they would pose a real threat to public health or safety. 64 It is also important to consider the ways that licensing can limit innovation, particularly when licensing rules specify the ways in which work tasks must be conducted. 65 Often these limitations are not intended by policymakers who introduce and formulate initial licensing requirements. Furthermore, although the requirements may be in line with the prevailing work standards at the time, as time passes, changing technology or other advances (e.g., the possibility of telehealth) may render the original regulation more confining. 66 Many of the harms of licensing are therefore not intrinsic to licensing itself, and some harms can be alleviated without eliminating licensing altogether. Reforms aimed at such harms may be complementary to delicensure efforts, as they address a different (and wider) range of occupations than it would be appropriate to delicense. The Obama Administration's 2015 report provided a number of best practices toward that end, including promoting the appointment of public representatives to licensing boards, harmonizing licensing requirements to the maximum extent possible across states, and limiting entry requirements to those that specifically address legitimate public health and safety concerns. 67 Changes in how a profession is licensed-not just whether it is licensed-can result in tangible improvements in the lives of workers and consumers. 68 
CONCLUSION
In sum, the standard public choice narrative about occupational licensing is simultaneously overinclusive and underinclusive. On one hand, it is overinclusive as it suggests that licensing laws are rarely justified, even in the face of plausible alternative explanatory accounts. If policymakers and judges were to take this narrative at face value, they might strike down many licensing laws that benefit the public. Of course, there is a strong case for subjecting licensing laws to greater scrutiny, and there are professions for which the costs of licensure clearly outweigh the benefits. Yet in other cases-perhaps in many cases-the cost-benefit calculus will be less clear.
At the same time, however, the standard public choice narrative is underinclusive as it tends to focus less on dominant professional organizations, such as physicians and lawyers, and more on smaller, lower-wage professions. This is unfortunate, since the former licensing regimes have particularly detrimental consequences for workers and consumers. In addition, the public choice narrative is underinclusive because it has little to say about professions for which there are credible public safety risks of unregulated activity. We argue that there is a strong basis for licensure reform in these professions that, while less radical than complete deregulation, would nonetheless enhance labor market access and benefit consumers.
Judges in particular would do well to keep these critiques in mind. We believe that public officials and government agencies are better equipped than courts to implement the kind of nuanced and multi-faceted reforms that are necessary, and thus that the current constitutional challenges to lilate local medical practices -practices historically dominated by face-to-face encounters between a physician and her patient.").
67. WH REPORT, supra note 24, at 43. 68. Id. at 43-55 (explaining the benefits of these best practices, such as improved labor market entry and interstate mobility).
censing regimes are unwise (to say nothing of their broader effects for regulation more generally). Of course, reforming licensing through the political process is difficult, but the federal government has taken several initial steps toward changing licensing requirements for health care providers, which provides reason for cautious optimism. 69 Regardless, policymakers and judges would do well to draw on the public choice account of licensing without adopting it uncritically.
